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Sabina Lalaj and Besa Tauzi
Boga & Associates

Legislative framework

1 What is the relevant legislation and who enforces it?

The legislation governing public procurement procedures in Albania

includes:

e Law No. 9643 dated 20 January 2006 ‘On public procurement’
as amended (hereinafter referred to as the PPL);

¢ Decision of Council of Ministers No. 1 dated 10 January 2007
‘On public procurement regulations’ as amended (hereinafter
referred to as the PPR); and

e other bylaws on specific areas of public procurement
procedures.

The authority that supervises the enforcement of the PPL is the Public
Procurement Agency (the PPA), which is entitled to undertake meas-
ures in the case of breach of the law either by economic operators or
contracting authorities. The PPA carries out investigations on compli-
ance with the relevant legislation and applies sanctions. It may also
provide opinions concerning issues that have arisen during the course
of a specific tender procedure.

2 In which respect does the relevant legislation supplement the EU
procurement directives or the GPA?

Although Albania is not a member of the European Union, the legal
framework applicable in the area of the public procurement is based on
a model that complies with the ‘acquis communautaire’ and interna-
tional standards. To this end the legal framework aims to consolidate
the position of the state authorities in public procurement procedures
and harmonise the applicable legislation with EU directives.

In this context, should any provisions of the domestic legisla-
tion not comply with any of the obligations undertaken by Albania
by virtue of any international agreements entered into with other
countries or international organisations, such agreements shall pre-
vail over domestic legislation. Otherwise, domestic legislation shall
apply with regard to public procurement procedures.

3 Are there proposals to change the legislation?

The legislation, regulations and administrative practice are prone to
frequent change. However, to the best of our knowledge there are no
proposals concerning any changes to the relevant legislation.

4 What is the relevant legislation for the procurement of military
equipment?

The PPL applies to all public procurement procedures, including
those related to national defence. In this context, exemptions are
made for the following:

8

e ifapplication of the provisions of the PPL would cause disclosure
of information which would harm national safety;

¢ purchase of military hardware and services related thereto; or

e expenses related to nature disasters, hostilities, armed operations,
military training and participation in military missions abroad.

Specifically, the procurement of military equipment is subject to pro-
visions of the Decision of the Council of Ministers No. 336, dated 5
October 1991, which determines that the entity authorised to manage
the purchase and sale of military equipment is the Military Import
Export Company. No procedures related to such procurement are
outlined in this Decision.

Applicability of procurement law

5  Which, or what kinds of, entities have been ruled not to constitute
contracting authorities?

Pursuant to the provisions of the PPL on contracting authorities,
entities that do not satisfy the following criteria are not qualified as
contracting authorities:
e constitutional institutions and other central institutions, inde-
pendent central institutions and local government units;
® any entity:
* pursuing a public interest and having non-commercial
character;
* incorporated as a legal entity; or
e financed, for the most part, by the state, regional or local
authorities, or other public bodies; or administered by those
bodies; or having an administrative, managing or supervi-
sory board, where more than half of members are appointed
by the state, regional or local authorities, or by other public
bodies;
e organisations that are established by the above-mentioned
authorities or public administration bodies; and
® any other public entity.

6 For which, or what kinds of, entities is the status as a contracting
authority in dispute?

Subject to the definition of the contracting entity as provided in ques-
tion 3, second paragraph, in practice there are disputes as to whether
such kinds of entities qualify for the application of provisions of the
PPL. Interpretation of such definition is done by the PPA.

7 Are there specific domestic rules relating to the calculation of the
threshold value of contracts?

With regard to public procurement contracts the PPL applies the
maximum and the minimum threshold value to determine the pro-
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curement procedure to be followed by the contracting authority.
Subject to article 27 of the PPL the Council of Ministers revises the
value of the thresholds every two years.
The threshold values recently approved are:
¢ the maximum threshold value:
1.2 billion leke (approximately €9.2 million) for public work
contracts;
200 million leke (€1.53 million) for public supply contracts
of both services and goods;
¢ the minimum threshold value:
12 million leke (€91,900) for public works contracts;
8 million leke (€61,300) for public supply contracts of both
services and goods

The rules for the calculation of the contract value are detailed in
the PPR.

Contracts with a value up to 400,000 leke per year (€3,060)
are qualified as low-value purchases and are subject to ‘simplified
procurement procedures’.

8 Does the extension of an existing contract require a new procurement
procedure?

Under the PPL the extension of an existing contract is subject to a
new procurement procedure. If the supplies or the additional works
or services do not exceed 20 per cent of the contract value, the con-
tracting authority may use the ‘negotiated procedure without publi-
cation of a contract notice’.

9 Does the amendment of an existing contract require a new
procurement procedure?

Pursuant to article 60 of the PPL the terms and conditions of the
contract may not alter from those contained in the tender documents
and the offer of the wining bidder. In addition, the standard bid
documents provide for the obligation of the parties not to alter those
terms and conditions of the contract that set up the grounds for the
award of the contract.

If the amendment of an existing contract would substantially
alter the terms and conditions that were the basis for the award of
the contract, such amendment would be subject to a new procure-
ment procedure.

10 May an existing contract be transferred to another supplier or provider
without a new procurement procedure?

The PPL does not address this issue. Considering the criteria for the
award of a contract, in our experience, the transfer of a contract
to another supplier or provider would require a new procurement
procedure.

However, exceptions exist for public contracts awarded under
the public framework agreement (PFA). Please see question 23.

11 In which circumstances do privatisations require a procurement
procedure?

Privatisations are generally governed by specific legislation and do
not fall under the PPL.

12 In which circumstances do public-private partnerships (PPPs) require a
procurement procedure?

The PPL and PPR do not contain specific rules governing PPPs. When
a PPP contract gives rise to the procurement of services and falls

www.gettingthedealthrough.com

within the thresholds provided in the PPR, the PPL rules on service
contract procurements shall become applicable.

13 What are the rules and requirements for the award of services
concessions?

Concession contracts in Albania are governed by Law No. 9663

dated 18 December 2006 ‘On Concessions’ (the Concession Law)

and relevant regulations approved upon the Decision of Council of

Ministers No. 27 dated 19 December 2007 ‘On the approval of regu-

lations on assessment and granting of concessions’ as amended.

In accordance with the Concession Law, a concession is an agree-
ment entered into between the contracting authority and the conces-
sionaire by which means the concessionaire has the following rights
and obligations:

e perform a business activity that otherwise would be performed
by the contracting authority regarding a concession project,
administration contract or other public services;

¢ undertake the risks or part of them in relation to the performance
of the business activity; and

® receive a profit through direct payments by the contracting author-
ity or through applications of fees collected by customers.

14 What are the rules and requirements for the award of an in-house
contract without a procurement procedure?

The Albanian PPL does not provide for in-house arrangements.

The procurement procedures

15 Does the relevant legislation specifically state or restate the
fundamental principles for tender procedures: equal treatment,
transparency, competition?

The fundamental principles of tender procedures are provided under

article 2 of the PPL, which defines that the award of public contracts

is governed by the following:

¢ non-discrimination and equality of treatment of actual and
potential bidders;

e transparency of procurement procedures; and

e proportionality of requirements and obligations imposed on
actual and potential bidders.

16 Does the relevant legislation or the case law require the contracting
authority to be independent and impartial?

In addition to the fundamental principles in question 15, the PPL
provides for the obligation of the contracting authorities to treat all
bidders equally and to avoid application of any criteria, requirement
or procedures with respect to the qualification of economic operators
that constitute discrimination against or among suppliers or contrac-
tors and their categories.

17 How are conflicts of interest dealt with?

The PPL provides for the refusal of the offers or the tender partici-
pation in cases when the candidate or the bidder has a conflict of
interest. On the other hand, pursuant to the PPR, the members of
the procurement unit and the participating economic operators are
under the obligation to declare the lack of conflict of interest prior
to the opening of the offers.
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18 How is the involvement of a bidder in the preparation of a tender
procedure dealt with?

The bidders are entitled to ask for explanations and propose amend-
ments of the tender documentation to the respective contracting
authority, not later than five days prior to the deadline for the submis-
sion of the bid. The contracting authority shall respond within three
days from the request to enable bidders to make a timely submission
of their bids, and without identifying the source of the request, com-
municating such clarification to all bidders to which it has provided
the tender documents.

The bidders are not allowed to submit any kind of request upon
expiry of the above-mentioned time limit.

In any event, when the tender documents are amended, the con-
tracting authority shall extend the time limit for the bid submission.
If the bidders disagree with the contracting authority’s final decision,
they can raise a complaint in front of the PPA.

19 What is the prevailing type of procurement procedure used by
contracting authorities?

In awarding their public contracts, contracting authorities shall apply
the procedures set forth in the PPL, respectively: open procedures;
restricted procedures; negotiated procedures, with or without prior
publication of a contract notice; request for proposals; low purchases
procedure; consulting services; and design contest.

The prevailing procedure used by contracting authorities is the
open procedure.

20 Are there special rules or requirements determining the conduct of a
negotiated procedure?

Articles 32 and 33 of the PPL and PPR determine the rules for the
conduct of a negotiated procedure. The negotiated procedure can be
with or without prior publication of a contract notice.

When the value of the contract to be awarded exceeds the low-
value thresholds, the contracting authorities may apply the negoti-
ated procedure with prior publication of the contract notice, in the
following cases.

Firstly, in the event of irregular tenders or submission of bids that
are unacceptable under the PPL, in response to an open or restricted
procedure, insofar as no substantial alteration is included in the con-
tract, as provided in the PPR.

Secondly, in exceptional cases, when the nature of works, sup-
plies or services or the risks attached thereto do not permit prior
overall pricing, namely:

* in the case of service contracts, particularly intellectual services
such as services involving the design of works, insofar as the
nature of the services cannot be established with sufficient preci-
sion to permit the award of the contract by selection of the best
tender according to the rules governing open or restricted proce-
dures; and

* in the case of works contracts, for works which are performed
solely for the purposes of research, testing or development and
not with the aim of ensuring profitability or recovering research
and development costs.

When the value of the contract is under the low value thresholds, the
contracting authority may apply negotiated procedures with prior
publication of a contract notice in any case that they deem appropri-
ate, provided that the procedure complies with the principles of equal
treatment, proportionality and transparency.

For all contracts with a value that exceeds or is below the low
value thresholds, the contracting authority may use negotiated pro-
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cedure without prior publication of a contract notice only when the
specific circumstances outlined by the PPL and PPR occur. Such cir-
cumstances shall be strictly construed. This procedure shall not be
used to avoid competition or in a manner that would discriminate
between candidates.

The selection of the economic operators, who shall be invited,
should not be discriminatory. The contracting authority should, as
frequently as possible, change the invited entrepreneurs.

21 When and how may the competitive dialogue be used?

Although very similar to the Directive 2004/18/EC, the Albanian PPL
does not provide for the competitive dialogue procedure.

22 What are the requirements for the conclusion of a framework
agreement?

Pursuant to the provisions of the PPL, the PFA determines the general
conditions related to the purchase of power or hydrocarbons, the
procurement period (which shall not exceed 24 months), and when
suitable, the conditions related to the price and quality of goods to
be procured upon such agreement.

The PFA is concluded through open or restricted procedures and
in exceptional cases may be conducted through the negotiated pro-
cedure without prior publication of the notice.

The procedures for the conclusion of contracts shall apply only
between the contracting authority and the contractors, originally par-
ties to the PFA.

23 May several framework agreements be concluded? If yes, does
the award of a contract under the framework agreement require an
additional competitive procedure?

The law does not provide a limitation on the number of PFAs that

may be concluded.

Contracts concluded with several contractors and based upon
PFAs may be awarded either by application of the terms set out in
the PFA without opening competition, or, where not all the terms are
set out in the PFA, with other terms referred to in the specifications
of the PFA in accordance with the following procedures:

e for every contract to be awarded, the contracting authority shall
notify in writing or in any other way provided in the PPL, the
contractors capable of fulfilling the requirements for the contract
implementation and the parties to the PFA;

o the contracting authority shall fix a time limit that is sufficiently
long to allow the submission of bids for each specific contract,
taking into account factors, such as the complexity of the subject-
matter of the contract and the time needed to prepare and submit
bids;

¢ the bids shall be submitted in writing or in any other way pro-
vided for in the PPL, and their content shall remain confidential
until the time limit expires; and

o the contracting authority shall award each contract to the bid-
der that has submitted the best bid on the basis of the awarding
criteria set out in the specifications of the PFA.

24 Under which conditions may consortium members be changed in the
course of a procurement procedure?

The offer may be submitted by a group of economic operators (ie, a
consortium) in which one of them shall represent the others during
the procedure and, if it is awarded the contract, during the contract
performance. The group must be formally established upon a nota-
rised agreement. The agreement must indicate the representative of
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the consortium, percentage of participation in the consortium or
specific work/service of each member, authorisation to the repre-
sentative for the submission of the tender and eventually signing the
agreement.

The offer must specify the part of service, work or supply that
each member of the group will perform.

The PPL does not provide for the replacement of one of the con-
sortium members during the tender procedure. Instead, the PPR pro-
vides that in the case of bankruptcy of the representative economic
operator or other circumstances causing interruption of its activity,
the contracting authority may continue the contract with another
economic operator assigned as a representative of the group and
proposed by the other non-representative members, provided that
it has the legal, economical, financial and technical capabilities to
perform the contract.

25 Are unduly burdensome or risky requirements in tender specifications
prohibited?

The PPL provides for the obligation of the contracting authorities
to prepare technical specifications for the purpose of giving a cor-
rect and complete description of the object of procurement and for
the purpose of creating conditions of fair competition between all
candidates and bidders and whenever possible these technical speci-
fications to be defined to take into account accessibility criteria for
people with disabilities or design for all users.

The PPL also requires avoiding referring in the technical speci-
fications to a particular trademark or name, patent, design or type,
specific origin, producer or service provider, unless there is no other
sufficiently precise or intelligible way of describing the procurement
requirements and provided that words such as ‘or equivalent’ are
included in the specifications.

26 What are the legal limitations on the discretion of contracting
authorities in assessing the qualifications of tenderers?

The contracting authority qualifies the bidders pursuant to the crite-
ria provided in the tender documentation or notice of the contract.
The qualification criteria are the professional credentials, technical
capacity, economic and financial situation and legal capacity. The
contracting authority may also request different certifications issued
by independent bodies attesting the bidder’s compliance with quality
or environmental standards.

The qualification requirements provided in the tender documents
should be proportional and closely related to the object of the con-
tract and should abide to the principle of non-discrimination.

27 Are there specific mechanisms to further the participation of small
and medium enterprises in the procurement procedure?

The contracting authority must determine the qualification require-
ments in a manner that encourages the participation of small and
medium business operators.

The PPR provides for the possibility of partition of the awards
in ‘lots’ as a way to encourage small and medium business to partici-
pate in tender procedures and to decrease the contracting authority’s
administrative costs.

Alternative bids are permitted in cases when the requirement for
qualification is the offer with the most economic convenience.

29 Must a contracting authority take alternative bids into account?

The contracting authority is obliged to evaluate the alternative bid
only when the admissibility of alternative bids has been envisaged
upon publication of the tender notice. In such case the contracting
authority examines only the alternatives that fulfil the minimum
requirements it has established.

30 What are the consequences if bidders change the tender
specifications or submit their own standard terms of business?

If the tender specifications or the terms of business submitted by the
bidder are at odds with or significantly different from the ones pro-
vided in the tender documents and contract notice, the contracting
authority does not accept the offer.

31 What are the award criteria provided for in the relevant legislation?

The contracting authority awards the public contract to the eco-
nomic operator that fulfils the qualification requirements and offers
the lowest value. The evaluation of the qualification requirements
refers only to requirements indicated in the bidding documents.
Reference to qualification requirements not indicated in the bidding
documents is not permitted.

The winning bidder is determined following the assessment of
various requirements such as quality, price, technical advantages,
esthetical and functional characteristics, environmental characteris-
tics, functioning costs, economic efficiency, and maintenance after
sale. In any case the above-mentioned requirements are considered
in relation to the object of the public procurement contract, and
should be objective, proportional and non discriminatory, as well
as clearly defined in the public notification of the contract and the
bidding documents.

32 What constitutes an ‘abnormally low’ bid?

The PPL does not provide definition of ‘abnormally low’ bid. How-

ever, when the contracting authority observes that the bid is abnor-

mally low, the PPL defines the following criteria for the evaluation

of the abnormally low bid value:

¢ the economics of the construction method, the manufacturing
process or the services provided;

¢ the technical solutions chosen and any exceptionally favourable
conditions available to the bidder for the execution of the work,
supply of the goods or services;

¢ the originality of the work, supplies or services proposed by the
bidder; and

e compliance with the provisions relating to employment pro-
tection and working conditions in force at the place where the
work, service or supply is to be performed.

The contracting authority verifies those constituent elements by
consulting the bidder concerned, taking account of the evidence
supplied.

28 What are the requirements for the admissibility of alternative bids?

Alternative bids are permitted when the contracting authority has
expressly indicated application of ‘alternative bids’ in the bidding
documents as notified through the notification of the contract.

www.gettingthedealthrough.com

33 What is the required process for dealing with abnormally low tenders?

Following examination of the information provided by the bidder,
based on the criteria in question 32, the contracting authority may
reject the bid if it deems that the bid does not satisfy the required
criteria.
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Update and trends

A hot topic in Albanian public procurement regulation is the
e-procurement platform, a web-based application supporting the
automation of tendering activities of the various ministries and
contracting authorities. Electronic procurement is regulated by the
Decision of the Council of Ministers No. 659, dated 3 October 2007
‘On the approval of the electronic public procurement’.

Such method enables secure transactions among Albanian public
institutions and the national and international business community.

The system offers secure, efficient, and transparent preparation
and administration of all tender-related documents, removes
unnecessary paperwork, and enables secure data flow throughout the
entire process.

34 How can a bidder that would have to be excluded from a tender
procedure because of past irregularities regain the status of a suitable
and reliable bidder? Is ‘self-cleansing’ an established and recognised
way of regaining reliability?

The PPA can exclude an economic operator from participation in

awarding procedures — without prejudice to criminal proceedings

which may have started - for one to three years in the case of:

® serious misrepresentation and submission of documents contain-
ing false information for purposes of qualification;

e corruption;

* conviction for crimes such as association in a criminal organisa-
tion; corruption; fraud; money laundering; or falsification; or

e non-fulfilment of contractual obligations deriving from public
contracts during the past three years.

The PPA publishes regularly the list of excluded economic operators
and the period of their exclusion.

Only upon expiry of such period may the excluded economic
operators resume participation in tender procedures.

Review proceedings and judicial proceedings

35 Which authorities may rule on review applications?

Review applications are filed with the contracting authority. Should
the contracting authority fail to respond to the application within the
time frame provided in the PPL, the applicant may appeal to the PPA.
Should the PPA fail to examine the objection within the time frame
provided in law or if the PPA rejects the appeal, the applicant may
file an action with Tirana District Court.

36 How long does a review proceeding or judicial proceeding for review
take?

Review applications shall be filed in writing with the contracting
authority within five days from the day the complainant became
aware or should have become aware of the alleged breach of the
PPL.

Upon receiving the complainant’s objection, the contracting
authority suspends the tender procedure until the objection is fully
examined and a decision is taken. Such decision is taken within five
days from receiving the objection and its decision is notified to the
complainant no later than the next working day.

Should the contracting authority fail to examine the objection
within the time frame above or if the contracting authority rejects the
objection, the complainant is entitled to file a written appeal with the
PPA within five days from the first working day after the expiry of
the time limit (five days) or, if objecting to a decision, five days from
the day the complainant was informed of the decision.

Upon receiving the complainant’s written appeal, the PPA shall
respond within five days. When the contracting authority requires
additional information for purposes of reviewing the objection, the
PPA shall respond in writing within 20 days.
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Following the completion of the administrative appeal, the inter-
ested party may file an action with Tirana District Court. The dura-
tion of the proceedings in the District Court may last approximately
three to six months, the hearing of the appeal before the Court of
Appeal takes place within six to 12 months from the filing date. In
the Supreme Court the cases are not examined within one year.

37 What are the admissibility requirements?

Review applications shall be filed in writing with the contracting
authority and within the aforementioned time limits. The interested
applicant should use the standard form attached to the tender docu-
mentation, and should indicate its name and address, the reference
of the contested tender procedure, legal basis and a description of the
claims. If the application lacks the above-mentioned requirements,
the contracting authority asks the applicant to complete the appli-
cation, within 48 hours. If the applicant does not, the contracting
authority does not accept the application and considers it as never
having been filed. The same standards are applied to applications
filed with the PPA.

38 What are the deadlines for a review application and an appeal?

Please refer to question 36.

39 Does an application for review have an automatic suspensive effect
blocking the continuation of the procurement procedure?

Yes. Pursuant to the provisions of article 63 of the PPL, upon receiv-
ing the application for review the contracting authority should sus-
pend the procurement procedure pending a thorough examination of
the request and issuance of a decision on the raised matter.

However, when the application for review is filed with the PPA
and the latter deems that on the basis of the information available
to the PPA, it appears likely that the complainant will not succeed in
the complaint, or the suspension would cause disproportionate harm
to the public interest, the contracting authority or the bidders allows
the procurement procedure to continue.

40 Must unsuccessful bidders be notified before the contract with the
successful bidder is concluded?

Pursuant to the provisions of the PPL the unsuccessful bidders are
notified before the contract with the successful bidder is concluded.

The contracting authority notifies the successful bidder upon con-
clusion of the evaluation procedures and within 10 days from the notifi-
cation of the award, the contracting authority sends a notice to the PPA
for publication in the PP Bulletin, containing the following: names of
candidates; value of their offers; names of any disqualified bidders and
their offers; and the name of the successful bidder and its offer.

Thirty days following publication of the notice, contracting author-
ity and the successful bidder proceed with the signing of the contract.
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41 Is access to the procurement file granted to an applicant?

The applicants are not granted access to the procurement file. How-
ever, upon filing of the review application by any interested appli-
cant, the procurement file becomes subject to review by the PPA.

42 |s it customary for disadvantaged bidders to file review applications?

Yes, it is customary for the disadvantaged bidder to file review appli-
cations with the contracting authority and appeals with the PPA.

43 May a contract be cancelled or terminated if the procurement
procedure that led to its conclusion violated procurement law?

The PPA is entitled to order the cancellation of the contract award-
ing procedures only prior to the conclusion of a public procurement
contract. The cancellation of an awarded contract in the event of
violation of the PPL is not provided for in the PPL. If, following the
conclusion of the public procurement contract, the PPA deems that

a decision or action taken by the contracting authority was in breach

of any of the obligations set forth by the PPL, it is entitled to:

e issue an interpretation of the applicable rules or principles that
apply to the subject matter of the complaint;

e issue a decision based on which the complainant who suffered
loss or damage as a result of a breach of the PPL may claim dam-
ages before the court; or

e undertake measures against responsible persons, in accordance
with the provisions of the PPL.

44 |s legal protection available in cases of a de facto award of a contract,
namely, an award without any procurement procedure?

Legal protection is always available. The damaged party is entitled
to challenge the administrative acts issued by the contracting author-
ity, whereby the awarding authority has decided not to call a public
tender procedure.

BOGA & ASSOCIATES

LEGAL - TAX - ACCOUNTING

Sabina Lalaj
Besa Tauzi

slalaj@bogalaw.com
btauzi@bogalaw.com

Deshmoret e 4 Shkurtit str
PO Box 8264

Tirana

Albania

Tel: +355 42 251050
Fax: +355 42 251055
www.bogalaw.com

www.gettingthedealthrough.com

13



GETTING THE THROUGH

Annual volumes published on:

Air Transport Merger Control
Anti-Corruption Regulation
Arbitration Mining
Banking Regulation Oil Regulation
Cartel Regulation Patents
Construction
Copyright
Corporate Governance
Dispute Resolution
Dominance

, ;@-Comm'ertq "%

N
turing & Insolvency
Securities Finance
i

.\___..Ga_l_s“_Begulation i f Shi.g?@aol\' ol
| nb

L)

~ Insurance & Reinéurariée " Tax on Inbound Investment
Intellectual Property & Antitrust ~ Telecoms and Media
Labour & Employment Trademarks
Licensing Vertical Agreements

For more information or to
purchase books, please visit:
www.GettingTheDealThrough.com

rf""' ] ABA Section of
International Law





